IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA )

) Crimnal Action

) No. 07-CR-689
VS. )
)
JAVES LENEGAN, )
al so known as “Boo”, )
JOHN MALLOY, )
al so known as “Tow Pro”, )
)
Def endant s )
ORDER

NOW this 4th day of June, 2009, upon consideration of
the foll ow ng docunents:

(1) Mdtion for Judgnent of Acquittal Pursuant to
Federal Rule of Crimnal Procedure 29(c),
whi ch notion was filed January 16, 2009 by
def endant Janes Lenegan;

(2) Mdtion for Joinder in Co-Defendant’s Motion
for Judgnent of Acquittal Pursuant to Federal
Rul e of Crim nal Procedure 29(c), which
notion was filed January 16, 2009 by
def endant John Mal |l oy;

(3) CGovernnment’s Qpposition to Defendants’ Mtion
for Judgnent of Acquittal Pursuant to Federal
Rul e of Crim nal Procedure 29(c), which
opposition was filed January 26, 2009;
and for the reasons expressed in the acconpanyi ng Opi ni on,

I T IS ORDERED that the Mdttion for Joinder in Co-

Def endant’ s Motion for Judgnment of Acquittal Pursuant to Federal

Rul e of Crim nal Procedure 29(c) is granted.?

. The notion for joinder is granted insofar as | will consider

noti on for judgnent of acquittal as having been filed on behalf of both

def endants, but my granting of the notion for joinder does not constitute a
determ nation on the nerits of defendant Malloy' s request for Rule 29(c)
relief.



| T IS FURTHER ORDERED that the Mdtion for Judgnent of

Acquittal Pursuant to Federal Rule of Crimnal Procedure 29(c) is
denied as to both defendants Janmes Lenegan and John Ml | oy.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knoll Gardner
United States District Judge
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APPEARANCES:

DANI EL A. VELEZ, ESQUI RE
Assi stant United States Attorney
JOSEPH T. LABRUM 111, ESQUI RE
Assi stant United States Attorney
On behalf of the United States of Anerica

GAVIN P. HOLI HAN, ESQUI RE
On behal f of Defendant Janes Lenegan

TREVAN P. BORUM ESQUI RE
On behal f of Defendant John Mall oy

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on the Mdtion for
Judgnent of Acquittal Pursuant to Federal Rule of Crim nal
Procedure 29(c), which notion was filed January 16, 2009 by

def endant Janes Lenegan. Also on January 16, 2009, defendant



John Malloy filed a Mdtion for Joinder in Co-Defendant’s Mtion
for Judgnent of Acquittal Pursuant to Federal Rule of Crim nal
Procedure 29(c). The Governnment’s Opposition to Defendants’
Motion for Judgnent of Acquittal Pursuant to Federal Rul e of
Crim nal Procedure 29(c) was filed January 26, 2009. For the
foll ow ng reasons, | deny both defendants’ notion for judgnent of
acquittal.

PROCEDURAL HI STORY

On Novenber 7, 2007, defendants Janes Lenegan and John
Mal | oy were charged in a 41-count Indictnment together with their
co-def endants, Joseph Wjtiw, Jeffrey McQurk, Joseph Ml kowski,
W Il iam Hudi cek, Donal d Homan, Jessey Col on, John Janes, Jr.,
Robert Dunphy and Edward Hopkins. The charges arise froma
series of at l|least 30 burglaries of “nmomand pop” pharmacies in
and around the counties which conpose the Eastern District of
Pennsyl vani a, and the sale of firearns stolen in the January 29,
2005 burglary of the Ackley & Sons Sporting Goods Store in
Westfield Pennsyl vani a.

Def endants Wojtiw, MQ@urk, Ml kowski, Hudicek, Homan,
Col on, James, Dunphy and Hopkins pled guilty to the charges
against them A jury trial was held before ne from Decenber 2,
2008 to January 9, 2009 on the charges agai nst co-defendants
Lenegan and Mall oy.

Specifically, Janmes Lenegan was charged with conspiracy
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to burglarize pharnmacies in violation of 18 U S.C. § 2118(d)
(Count One); two counts of pharmacy burglary and ai di ng and
abetting in violation of 18 U S.C. 88 2118(b) and 2 (Counts
Twenty- Three and Twenty-Five); two counts of possession with
intent to distribute controlled substances and ai di ng and
abetting in violation of 21 U S.C 8§ 841(a)(1), (b)(1)(CO and
18 U S.C. §8 2 (Counts Twenty-Four and Twenty-Si x); and conspiracy
to commt arson in violation of 18 U S.C. 8§ 371 (Count Twenty-
Seven). However, by Order dated August 5, 2008, | granted a
government notion to dismss Count Twenty-Seven, alleging
conspiracy to comnmt arson, against defendant Lenegan.

Def endant John Mal |l oy was charged with conspiracy to
burgl ari ze pharmacies in violation of 18 U S. C. § 2118(d) (Count
One); seven counts of pharmacy burglary and ai ding and abetting
in violation of 18 U . S.C. 88 2118(b) and 2 (Counts Twenty-Ei ght,
Thirty, Thirty-Two, Thirty-Four, Thirty-Six, Thirty-Ei ght, and
Thirty-N ne); six counts of possession with intent to distribute
controll ed substances and aiding and abetting in violation of
21 U.S.C. § 841(a)(1l), (b)(1)(C and 18 U.S.C. §8 2 (Counts
Twenty-N ne, Thirty-One, Thirty-Three, Thirty-Five, Thirty-Seven,
and Forty); and one count of conspiracy to deal in firearns
wi thout a license in violation of 18 U S.C. 8 371 (Count Forty-
One) .

On January 9, 2009, the jury convicted defendant



Lenegan of the charges contained in Counts One, Twenty-Five and
Twenty- Si x, and acquitted himof the charges in Counts Twenty-
Three and Twenty-Four. The jury convicted defendant Mall oy of
the charges contained in Counts One, Twenty-Ei ght, Twenty-N ne,
Thirty, Thirty-One, Thirty-Two, Thirty-Three, Thirty-Four,
Thirty-Five, Thirty-Six, Thirty-Seven and Forty-One, and
acquitted himof the charges in Counts Thirty-Ei ght, Thirty-N ne
and Forty.

Def endant Lenegan filed the within notion on
January 16, 2009 seeking judgnent of acquittal pursuant to Rule
29(c) of the Federal Rules of Crimnal Procedure. That sane day,
defendant Malloy filed a request to join in the notion.

STANDARD OF REVI EW

Federal Rule of Crimnal Procedure 29 provides that the
district court, upon the notion of a defendant or upon its own
notion, shall enter a judgnent of acquittal if “the evidence is
insufficient to sustain a conviction.” Fed RCrimP. 29(a). In
ruling on a Rule 29 notion, the district court nust determ ne
whet her any rational trier of fact could have found proof of the
defendant’s guilt beyond a reasonabl e doubt based upon the

avai | abl e evidence presented at trial. United States v. Smth,

294 F.3d 473, 478 (3d Cr. 2002), citing Jackson v. Virginia,

443 U.S. 307, 319, 99 S.Ct. 2781, 2789, 61 L.Ed.2d 560, 573
(1979) .
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The Third G rcuit has cautioned, however, that the
district court “be ever vigilant in the context of...[a Rule 29
notion] not to usurp the role of the jury by weighing credibility
and assigning weight to the evidence, or by substituting its

judgnment for that of the jury.” United States v. Flores,

454 F.3d 149, 154 (3d Cr. 2006).

The court nust view the evidence as a whole, and in the

light nost favorable to the governnent. United States v.
Hof f ecker, 530 F.3d 137, 146 (3d Cir. 2008). The governnent is
further entitled to “the benefit of inferences that nmay be drawn
fromthe evidence[,] and the evidence may be consi dered probative

even if it is circunstantial.” United States v. Patrick,

985 F. Supp. 543, 548 (E. D.Pa. 1997), citing United States V.

Pecora, 798 F.2d 614, 618 (3d Cir. 1986); see also

United States v. Giffith, 17 F.3d 865, 872 (3d Cir. 1994).

The proponent of a Rule 29 notion, therefore, bears a
heavy burden to prove that the evidence presented by the
government during trial was insufficient to support the verdict.

See United States v. Gonzalez, 918 F.2d 1129, 1132 (3d G

1990). In fact, the Third Grcuit has held that acquittal should
“be confined to cases where the prosecution failure is clear.

Smth, 294 F.3d at 477; United States v. Leon, 739 F.2d 885, 891

(3d Cir. 1984), quoting Burks v. United States, 437 U S. 1, 17,

98 S. . 2141, 2150; 57 L.Ed.2d 1, 13 (1978).
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“The evidence need not unequivocally point to the
defendant’s guilty as long as it permts the jury to find the

def endant guilty beyond a reasonable doubt.” United States v.

Pungitore, 910 F.2d 1084, 1129 (3d Cr. 1990). Accordingly, “[a]
verdict will be overruled only if no reasonable juror could
accept the evidence as sufficient to support the concl usion of

the defendant’s guilt beyond a reasonable doubt.” United States

v. Salnon, 944 F.2d 1106, 1113 (3d Cr. 1991); United States v.

Col eman, 811 F.2d 804, 807 (3d Cir. 1987).
CONTENTI ONS OF THE PARTI ES

Def endant s’ Cont enti ons

Def endant Lenegan avers that, hearing the governnent’s
evi dence presented in this case, no rational trier of fact could
have found himguilty beyond a reasonabl e doubt. Specifically,
def endant Lenegan contends that the government presented no
physi cal evidence linking himto any of the crimes of which he
was convi ct ed.

Mor eover, defendant Lenegan asserts that the only
evi dence supporting the conclusion that he coomtted any of the
crimes charged conmes fromthe testinony of cooperating co-
def endants Joseph Wyjtiw, Joseph Ml kowski, Jeffrey McGurk and
Edwar d Hopki ns. Defendant Lenegan avers that these co-defendants

were “corrupt and polluted sources of evidence” because they were
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the beneficiaries of cooperation plea agreenents, and therefore
“testified in exchange for an anticipated reduction in sentence.”
He al so notes that “[e]ach of the witnesses is also a convicted
crimnal.”?

Accordi ngly, defendant Lenegan avers that no reasonabl e
trier of fact could have found himguilty beyond a reasonabl e
doubt, and seeks a judgnent of acquittal on all counts of which
he was convicted by the jury.

Def endant Malloy’s notion for joinder in defendant
Lenegan’ s notion does not contain a brief containing argunent
specific to his request, but sinply states that to the extent
def endant Lenegan’s notion “requests neritorious relief equally
applicable to Defendant [Malloy], Defendant [Malloy] should be
permtted, for the sake of econony and fairness, to join in this
notion and obtain the same relief.”?

It is unclear whether defendant Malloy seeks to join
only in defendant Lenegan’s notion as it applies to him that is,
only regarding Count One, which is the only Count on which both
def endants were convicted, or whether defendant Mll oy seeks Rul e
29 relief as to all convictions against him Because defendant
Malloy’s intention is unclear, | will address the convictions on

each individual count against each defendant.

2 Def endant Lenegan’s brief, page 4.

3 Def endant Malloy’s notion for joinder, paragraphs 1-2.
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Gover nnent  Cont enti ons

The governnent contends that cooperating w tness
testinony is evidence which, if believed, is sufficient for a
reasonable jury to conclude that the defendants are guilty.

Mor eover, the governnent avers that in considering this Rule 29
notion, the court may not consider the credibility of co-
conspirator testinony, and notes that the defense staunchly
cross-exam ned the four cooperating wtnesses regarding their
purported bias, notive and prior crimnal histories, and argued
all of these issues to the jury.

The governnent further contends that it presented
sufficient evidence to prove that the defendants conspired with
others to burglarize pharmacies. Specifically, the governnent
asserts that wtnesses testified that defendant Lenegan
participated in pharmacy burglaries, and that both defendants
Lenegan and Mall oy identified particular pharnacies to burglarize
and shared in the proceeds of the burglaries. The governnent
contends that the jury may use circunstantial evidence to draw
reasonabl e inferences of fact, despite a |ack of physical
evi dence such as fingerprints or DNA |inking a defendant to a
crine.

Regardi ng the conspiracy to distribute firearns charge
agai nst defendant Mall oy, the governnent avers that w tness

testinony established that Mall oy participated in the burglary of



188 firearnms fromthe Ackley & Sons gun shop, and al so hel ped
transport the firearns to Phil adel phia, participated in grinding
off some of the firearns’ serial nunbers, hel ped transport many
of the firearns to a buyer, and shared equally in the proceeds of
the sale. The governnent contends that this evidence was
corroborated by cell phone records and a Drenel tool grinding kit
recovered in a vehicle driven by defendant Mall oy.

Finally, the government contends that it presented
sufficient evidence, by cooperator testinony, to establish that
t he defendants were guilty of the substantive burglary counts and
correspondi ng counts charging possession with intent to
di stribute controlled substances. The governnent avers that the
testinony of a co-conspirator subjected to cross-exam nation
even if uncorroborated, is sufficient to establish guilt as |ong
as it is credited by the jury. Further, the governnment contends
that in this case, the testinony of each cooperating w tness was
corroborated by at | east one other cooperating wtness, all of
whom wer e subject to cross-exam nation by defendants, as well as
by docunentary and phot ographi c evi dence of the burglaries
t hensel ves.

For the follow ng reasons, | agree with the governnent.

DI SCUSSI ON

Revi ewi ng defendants’ notion in the |ight nost

favorabl e to the prosecution and drawi ng all reasonable
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inferences in favor of the jury's verdict, as | amrequired to do
under the standard of review set forth above, | conclude that the
testinmony elicited by the governnent at trial, which the jury
apparently believed, together with the exhibits presented, was
sufficient to establish each of the elenments of the offenses of
whi ch defendants Lenegan and Mal |l oy were convicted at trial.

Count _One

Because both defendants were convicted of the charge
contained in Count One of the Indictnent, | address that count as
to both defendants.

Count One charges defendants Lenegan and Ml l oy,
together wth their nine co-defendants, with conspiracy to commt
pharmacy burglary, in violation of 18 U.S.C. 8§ 2118(d).
Specifically, Count One alleges that from Decenber 8, 2002
t hrough June 1, 2005, defendants Lenegan and Mall oy were part of
a roving band of burglars together with defendants Homan, Wjtiw,
McGur k and Hudi cek, who, in various conbinations or alone,
burgl ari zed hones, restaurants, businesses, and pharnacies.*

Count One further alleges that defendants Col on, Janes,
Dunphy and Hopki ns assisted in sone burglaries, and that al
def endants conspired to burglarize pharmacies with the intent to

steal controlled substances, including oxycodone.?®

4 I ndi ct mrent, Count One, paragraph 3.

Id. at paragraphs 4-6.
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Section 2118 of Title 18 provides, in pertinent part:

(b) \Whoever, without authority, enters or
attenpts to enter, or remains in, the
busi ness prem ses or property of a person
regi stered with the Drug Enforcenent
Adm ni stration under section 301 of the
Control |l ed Substances Act (21 U.S.C. § 822)
wth the intent to steal any material or
conmpound cont ai ni ng any quantity of a
controll ed substance shall...be fined under
this title or inprisoned not nore than twenty
years, or both, if...the replacenent cost of
the controll ed substance to the registrant
was not |ess than $500...

(d) If two or nore persons conspire to violate
subsection (a) or (b) of this section and one
or nore of such persons do any overt act to
effect the object of the conspiracy, each
shall be fined under this title or inprisoned
not nore than ten years or both.

18 U.S.C. § 2118(b), (d).

To prove a conspiracy existed under § 2118(d), the
government must prove beyond a reasonabl e doubt that
(1) defendant and at |east one other person agreed to violate
§ 2118(b); (2) defendant knowingly and intentionally joined in
the agreenent; and (3) at |east one conspirator comrtted an

overt act in furtherance of the conspiracy. 18 U S.C. § 2118(d);

see also United States v. Hatfield, 2008 W. 151352, at *8

(S.D.I1'l., Jan. 15, 2008) (Reagan, J.).

The governnent contends that w tness testinony
established that both defendants Lenegan and Mal |l oy parti ci pated
in burglaries, identified pharmacies to burglarize, and shared in

the burglary proceeds. Mdreover, the governnent avers that these
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defendants and their co-defendants shared a | evel of nutual trust
and interest, burglarizing not only pharmaci es but al so
commercial and residential properties. | conclude that the
record of the trial of this matter supports the governnment’s
contentions.

For exanpl e, regarding defendant Lenegan’s
participation in the conspiracy, co-defendant McGurk testified
that in June 2004, M. Lenegan identified at |east two pharnmacies
as possible burglary targets, and identified a third pharmacy
together with defendants McGurk and Wjtiw ¢ Co-defendant Joseph
Wjtiwalso testified that M. Lenegan identified the Oxford
Val | ey and Nu-\Way Pharmacies, as well as non-pharnmacy conmerci al
busi nesses, as potential burglary targets.’

Moreover, M. MCurk testified that M. Lenegan
participated in two successful pharmacy burglaries, at the Oxford
Val | ey Pharmacy in June 2004 and at the den Center Pharmacy.?

According to M. MQ@irk’s testinony, defendants Lenegan, MGurk

6 Not es of Testinmony of the jury trial conducted on Decenber 29,

2008 before ne in Allentown, Pennsylvania, styled “Transcript of Jury Tria
bef ore the Honorabl e Janes Knoll Gardner[,] United States District Judge”
(“N.T. 12/29/08"), at pages 84-86. Specifically, M. MQurk testified that
def endant Lenegan identified the Oxford Valley Pharmacy and the Nu-\Way
Pharmacy as potential targets on his own, and identified the G endale
Prescription Center together with co-defendants McGurk and Wojtiw.

! Not es of Testinony of the jury trial conducted on Decenber 9, 2008
before nme in All entown, Pennsylvania, styled “Transcript of Jury Trial before
t he Honorabl e Janmes Knoll Gardner[,] United States District Judge” (“N.T.
12/9/08"), at pages 15, 22, 95, 108.

8 N.T. 12/29/08, at pages 85-87.
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and Wjtiw shared in the proceeds of the den Center Pharnmacy
burglary, with M. Wjtiwand M. MGurk receiving the stol en
drugs and M. Lenegan receiving approxi mately $3,000.00 cash.?®

Further, M. MQ@irk testified that M. Lenegan
attenpted to burglarize the dendale Prescription Center with co-
def endants McCGurk and Wjtiw on Septenber 15, 2004, but that
efforts to burglarize that pharnmacy were abandoned because of
police response.® M. MGurk also testified that defendant
Lenegan participated in burglaries of non-pharmacy comerci al
establ i shnents.

As di scussed below in the discussion of Counts Twenty-
Five and Twenty-Si x, defendants Wjtiw and McCGurk offered
extensive trial testinony about defendant Lenegan’s participation
in the June 13, 2004 burglary of the Oxford Valley Pharmacy. |
i ncorporate that discussion here.

The foregoi ng evidence, together with other evidence
presented at trial, if credited by the jury, would support a

finding that defendant Lenegan participated in a conspiracy to

9 N.T. 12/29/08, at page 87.
10 N.T. 12/29/08, at pages 84-85.
1 For exanmple, M. MGurk testified that on February 12, 2003, he

and M. Lenegan burglarized Econony Supply, a restaurant supply store |ocated
i n Phil adel phia, Pennsylvania. According to M. MGQurk’s testinony,

M. Lenegan entered the store through a second-fl oor wi ndow, renmpoved a safe,
and threw it out the window M. MQ@urk testified that he and M. Lenegan
renmpved approxi mately $18,000.00 fromthe safe, which he and M. Lenegan
shared, with M. Lenegan receiving nore than half of the proceeds.
Additionally, M. MCGurk testified that he and M. Lenegan burglarized the New
Val |l ey Car Wash on Septenber 11, 2004. N T. 12/29/08, at pages 78-84.
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burgl ari ze pharmacies in violation of 18 U.S.C. § 2118(d).
Specifically, the testinony of co-defendants McGurk and Whjtiw
supports a conclusion that M. Lenegan, together with ot her co-
def endants, knowi ngly joined in an agreenent to burglarize

phar maci es, as evidenced by his participation in certain
burglaries and by identifying certain target pharnacies, and that
by these actions commtted an overt act in furtherance of the
conspiracy. Accordingly, | conclude that sufficient evidence was
presented at trial to support defendant Lenegan’s conviction on
Count One of the Indictnent, and | deny his notion for judgnent
of acquittal on that count.

Testi nony and ot her evidence offered at trial also
supports the conclusion that defendant Malloy participated in the
conspiracy to commt pharmacy burglary. As set forth in ny
di scussion of Counts Twenty-Ei ght through Thirty-Seven agai nst
def endant Mal | oy, bel ow, several cooperating co-defendants
offered trial testinony regardi ng defendant Ml loy’ s
participation in five pharmacy burglaries, and testified that
def endant Mall oy shared in the proceeds of the burglaries. |
i ncorporate that discussion here. Additionally, the governnent
present ed evidence that defendant Mall oy was involved in planning

the burglaries, including the Novenber 13, 2004 burglary of the
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Cakwood Drugs pharmacy, in addition to participating in carrying
out the burglaries.?

The foregoing evidence, together with other evidence
presented at trial, if credited by the jury, would support a
finding that defendant Malloy participated in a conspiracy to
burgl ari ze pharmacies in violation of 18 U.S.C. § 2118(d).
Specifically, the testinony of co-defendants McGurk, Wjtiw,
Hopki ns, and Mal kowski supports a concl usion that defendant
Mal | oy, together with other co-defendants, knowingly joined in an
agreenent to burglarize pharnmacies, and that at |east one nenber
of the conspiracy commtted an overt act in furtherance of the
conspiracy. Accordingly, | conclude that sufficient evidence was
presented at trial to support defendant Malloy’s conviction on
Count One of the Indictnent, and | deny his notion for judgnent
of acquittal on that count.

Subst anti ve Burglary and Possession Wth Intent to Distribute
Char ges

The jury al so found each defendant guilty on
substantive pharnmacy burglary charges and ai ding and abetting
t hereof, pursuant to 18 U . S.C. § 2118(b) and 18 U.S.C. § 2,
toget her with correspondi ng charges of possession of controlled

substances with intent to distribute and aiding and abetting

12 See, for exanple, N.T. 12/9/08, at pages 8-9.
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t hereof, pursuant to 21 U S. C. 8§ 841(a)(1l), (b)(1)(C and
18 U.S.C. § 2.3

In this case, to prove a violation of 18 U. S. C
8§ 2118(b), the text of which is set forth above in the discussion
of Count One, the governnment nust establish each of the foll ow ng
three el enents beyond a reasonabl e doubt: (1) the defendant,
knowi ngly and wi thout authority, entered the business prem ses of
a pharmacy owned by a person registered with the Drug Enforcenent
Agency under Section 302 of the Controll ed Substances Act;

(2) with the intent to steal tablets containing controlled

13 Speci fically, defendant Lenegan was convicted on Count Twenty-
Five, which charges the June 13, 2004 burglary of the Oxford Vall ey Pharmacy
| ocated at 1265 South Wyodburn Road, Levittown, Pennsylvania, and Count
Twenty-Si x, which is the correspondi ng charge of possession with intent to
di stribute approximately 6,300 tablets containing controlled substances.

Rel evant to this discussion, defendant Mlloy was convicted on
Counts Twenty-Ei ght through Thirty-Seven. Count Twenty-Ei ght charges the
Noverber 13, 2004 burglary of the OGakwood Drugs pharmacy |ocated at 1204 East
Hunting Park Avenue, Phil adel phia, Pennsylvania; Count Twenty-Nine is the
correspondi ng charge of possession with intent to distribute approximtely
7,360 tablets containing controlled substances.

Count Thirty charges the November 21, 2004 burglary of Stanton
Di scount Pharnmacy | ocated at 2006 West Newport Pi ke, WI m ngton, Del aware;
Count Thirty-One is the correspondi ng charge of possession with intent to
di stribute approximately 10, 165 tablets containing controlled substances.

Count Thirty-Two charges the January 6, 2005 burglary of the
Village Pharmacy, formerly |located at 1000 Route 70, Lakewood, New Jersey;
Count Thirty-Three is the correspondi ng charge of possession with intent to
di stribute approximately 2,165 tablets containing controlled substances.

Count Thirty-Four charges the January 23, 2005 burglary of the
El wn Pharnmacy | ocated at 194 South M ddl et own Road, M ddl et own Township
Pennsyl vani a; Count Thirty-Five is the correspondi ng charge of possession with
intent to distribute approximtely 1,425 tablets containing controlled
subst ances.

Count Thirty-Six charges the February 19, 2005 burglary of Reses’
Drugs | ocated at 269 Witehorse Pi ke, Pompna, New Jersey; Count Thirty-Seven
is the correspondi ng charge of possession with intent to distribute
approxi mately 4,700 tabl ets containing controlled substances.
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substances; and (3) the controll ed substances had an aggregate
repl acenent cost of nmore than $500.00. 18 U.S.C. § 2118(b).

To prove a violation of 21 U S.C. § 841(a)(1),
(b)(1)(C, the governnment nust prove the follow ng four el enents
beyond a reasonabl e doubt: (1) the defendant possessed a m xture
or substance containing a controlled substance; (2) the defendant
possessed the controll ed substance knowi ngly or intentionally;
(3) the defendant intended to distribute the controlled
substance; and (4) the controlled substance was any nmaterial or
conpound, including tablets, that contained a controlled
substance. 21 U.S.C. 8§ 841(a)(1), (b)(1)(0O

To prove that a defendant aided and abetted a crine
under 18 U.S.C. 8§ 2, the governnent nust prove the follow ng two
el emrents beyond a reasonabl e doubt: (1) that the substantive
crime has been commtted, and (2) that the defendant knew of the

crime and attenpted to facilitate it. United States v. Frorup,

963 F.2d 41, 43 (3d Gr. 1992).

Counts Twenty-Five and Twenty-Si x Agai nst Def endant Lenegan

The jury found defendant Lenegan guilty on Count
Twenty- Fi ve, which charges the June 13, 2004 burglary of the
Oxford Vall ey Pharmacy, and Count Twenty-Si x, the corresponding
count of possession with intent to distribute controlled
substances. Specifically, Count Twenty-Six alleges that on

June 13, 2004, defendant Lenegan possessed approxinately 6, 300
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tabl ets containing Schedule Il controlled substances, including
OxyConti n, oxycodone, nethadone, Roxi codone, Percocet, and
Endocet. Defendant Lenegan contends that the evidence presented
by the government at trial was insufficient to support the guilty
verdi cts on these counts.

The governnent contends that it presented sufficient
evidence for a rational trier of fact to find beyond a reasonabl e
doubt that defendant Lenegan was guilty on Counts Twenty-Fi ve and
Twenty-Si x. For the follow ng reasons, | agree.

As di scussed above, at trial, co-defendants McGurk and
Wjtiw both testified that defendant Lenegan identified
phar maci es as possible burglary targets. They also both
testified that defendant Lenegan participated in burglarizing the
Oxford Vall ey Pharnmacy. *

Specifically, defendant Wjtiwtestified that he and
def endant Lenegan entered the pharnmacy together, but that
def endant Lenegan left the store while defendant Wjtiw di sabl ed
the store’s alarmsystem M. Wjtiwthen left the store and he
and defendants Lenegan and McCGurk |eft the area for 30-45
m nut es. ° Def endant Wjtiw further testified that when police

did not respond, he and defendant Lenegan went back inside the

14 N.T. 12/9/08, at pages 22 and 95-100 (testinobny of Joseph Wjtiw);
N. T. 12/29/08, at page 88 (testimony of Jeffrey MQurk).

15 N.T. 12/9/08, at pages 97 and 98.
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store, where he gathered pills in a trash bag, and defendant
Lenegan took cash from a noney box or the cash register. '

Def endant Wjtiw testified that after the burglary, the
three participants divided the proceeds, with each receiving the
equi val ent of several thousand dollars. He testified that
def endant Lenegan received all of the cash taken fromthe Oxford
Val | ey Pharmacy, as well as a bottle of OxyContin pills to give
to anot her person who had asked himfor them Additionally,
def endant Lenegan | ater received nore cash from defendants Wjtiw
and McGQurk as a portion of his share of the proceeds.?'’

The parties stipulated that if called to testify, Harry
Morris, the manager of Oxford Valley Pharmacy, would testify that
on June 13, 2004, during the hours the pharmacy was cl osed for
busi ness, the store was burglarized and United States currency in
t he amobunt of $6,683.00 and controll ed substances with a purchase
val ue of $12,328.17 were stolen. The stipulation further
indicates that the Oxford Valley Pharnacy is a business prem ses
of a person registered with the Drug Enforcenent Adm nistration
under 21 U S.C. § 822.'® Attached to the stipulation is an

item zed list of nmerchandi se | ost or danaged in the burglary,

16 N.T. 12/9/08, at pages 99 and 100.
e N.T. 12/9/08, at pages 100-101
18 Gover nment Exhibit 28 (Stipulation 1), at page 18.
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which ist includes OxyContin, oxycodone, nethadone, Roxicodone,
Percocet, and Endocet tablets as charged in Count Twenty-Six.
Al'l of the foregoing evidence, if credited by the jury,
supports the conclusion that defendant Lenegan entered the Oxford
Val | ey Pharmacy on June 13, 2004 wth the intent to steal
control | ed substances, and that he possessed controlled
substances with the intent to distribute them The evidence
adduced at trial further supports the conclusion that defendant
Lenegan ai ded and abetted the comm ssion of these offenses.
Therefore, | conclude that a rational trier of fact
could find beyond a reasonabl e doubt that defendant Lenegan was
guilty of the charges in Counts Twenty-Five and Twenty-Si x of the
I ndi ctnment. Accordingly, | deny defendant Lenegan’s notion for
j udgnent of acquittal on those counts.

Counts Twenty-Ei ght and Twenty- N ne Agai nst Def endant Mal | oy

The jury found defendant Malloy guilty on Count
Twent y- Ei ght, which charges the Novenber 13, 2004 burglary of the
Cakwood Drugs pharmacy, and Count Twenty-N ne, the correspondi ng
count of possession with intent to distribute controlled
substances. Specifically, Count Twenty-N ne alleges that on or
about Novenber 13, 2004, defendant Mall oy possessed with intent
to distribute approximately 7,360 tablets containing controlled

subst ances, including OxyContin, oxycodone, Endocet, Percocet,

19 Id. at Attachnent P.
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O anor ph, Kadi an, M5 Contin, Concerta, Methyline, anphetam ne,
and Adderall. Defendant Malloy contends that the evidence
presented by the governnment at trial was insufficient to support
the guilty verdicts on these counts.

The governnent contends that it presented sufficient
evidence for a rational trier of fact to find beyond a reasonabl e
doubt that defendant Malloy was guilty on Counts Twenty-Ei ght and
Twenty-N ne. For the follow ng reasons, | agree.

At trial, defendant Wjtiw testified that he and
def endant Mall oy participated in the burglary of OGakwood Drugs,
t oget her with defendants Joseph Mal kowski and Edward Hopki ns. 2°
Def endant Wjtiw testified that defendant Malloy identified this
pharmacy as a potential burglary target based on “inside
information” from his nephew, defendant Hopkins, that there was a
| ot of OxyContin inside the store.?

Def endant Wojtiw further testified that he and
def endant Mal | oy entered OGakwood Drugs through the basenent, and
t hat he knocked an alarmsiren off the wall while defendant
Mal | oy | ooked behind the counter for pills.? According to

def endant Wjtiw, they stole a few hundred pills, and that he,

20 Not es of Testinmony of the jury trial conducted on Decenber 11,

2008 before ne in Allentown, Pennsylvania, styled “Transcript of Jury Trial
bef ore the Honorabl e Janes Knoll Gardner[,] United States District Judge”
(“N.T. 12/11/08"), at page 156; N. T. 12/9/2008, at page 20.

21 N.T. 12/11/08, at page 157.

22 N.T. 12/11/08, at pages 163 and 164.
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def endant Ml | oy, and defendant Ml kowski each may have taken a
bottl e apiece fromthe proceeds. *

The testinmony of cooperating co-defendant Hopki ns
corroborates defendant Wjtiw s testinony that defendants Wjtiw,
Hopki ns, Mall oy and Mal kowski were involved with the Gakwood
Phar macy burglary, and that defendants Malloy and Wjtiw were the
ones who actually entered the pharmacy.? He further testified
that after the burglary, the four participants net at defendant
Wjtiw s house, where they distributed the stolen pharnaceutical s
anongst thensel ves. Defendant Hopkins testified that defendant
Mal | oy gave hi m approxi mately 250 oxycodone pills and $700.00 in
cash, and told himto give some of the pills to a pharnmacy
enpl oyee who had given himthe “inside information” about the
phar macy. ?°

The parties stipulated that if called to testify,
Harvey Kessler, the owner and nmanager of Oakwood Drugs, would
testify that on Novenber 13, 2004, during the hours the pharmacy
was cl osed for business, the store was burglarized and controll ed
substances with a purchase value of $11,769.04 were stolen. The

stipulation further indicates that Cakwood Drugs is a business

23 N.T. 12/11/08, at page 166.

24 Not es of Testinmony of the jury trial conducted on Decenber 30,
2008 before ne in Allentown, Pennsylvania, styled “Transcript of Jury Trial
bef ore the Honorabl e Janes Knoll Gardner[,] United States District Judge”

(*“N.T. 12/30/08”), at pages 138-142.

25 N.T. 12/30/08, at pages 147-148.
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prem ses of a person registered with the Drug Enforcenent

Adm ni stration under 21 U.S.C. § 822.%¢ Attached to the
stipulation is an item zed |ist of nmerchandi se | ost or damaged in
the burglary, which list includes OxyContin, oxycodone, Endocet,
Percocet, O anorph, Kadian, M5 Contin, Concerta, Methyline,
anphet am ne, and Adderall tablets as charged in Count Twenty-

Ni ne. 2’

Al'l of the foregoing evidence, together with other
evi dence presented at trial, if credited by the jury, supports
the concl usi on that defendant Malloy entered the Oakwood Drugs
pharmacy on Novenber 13, 2004 wth the intent to steal controlled
subst ances, and that he possessed controlled substances with the
intent to distribute them The evidence adduced at trial further
supports the conclusion that defendant Mll oy aided and abetted
t he conm ssion of these offenses.

Therefore, | conclude that a rational trier of fact
could find beyond a reasonabl e doubt that defendant Mall oy was
guilty of the charges in Counts Twenty-Ei ght and Twenty- N ne of
the Indictnment. Accordingly, | deny defendant Malloy' s notion

for judgnent of acquittal on those counts.

26 Gover nment Exhibit 28 (Stipulation 1), at page 32.

27 Id. at Attachnent Y.
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Counts Thirty and Thirty-One Agai nst Def endant Mall oy

The jury found defendant Malloy guilty on Count
Thirty, which charges the Novenber 21, 2004 burglary of the
Stanton Di scount Pharmacy | ocated at 2006 West Newport Pike,
W I m ngton, Delaware, and Count Thirty-One, the correspondi ng
count of possession with intent to distribute controlled
substances. Specifically, Count Thirty-One alleges that on or
about Novenber 21, 2004, defendant Mall oy possessed with intent
to distribute approximately 10, 165 tabl ets containing controlled
subst ances, including OxyContin, oxycodone, Percocet, Endocet,
hydr onor phone, norphi ne, nethadone, and Adderall. Defendant
Mal | oy contends that the evidence presented by the governnent at
trial was insufficient to support the guilty verdicts on these
counts.

The governnent contends that it presented sufficient
evidence for a rational trier of fact to find beyond a reasonabl e
doubt that defendant Malloy was guilty on Counts Thirty and
Thirty-One. For the follow ng reasons, | agree.

At trial, defendant Wjtiw testified that on
Novenber 21, 2004, he burglarized the Stanton D scount Pharnmacy
t oget her with defendants Mall oy and Mal kowski.?® He further
testified that all three participants entered the pharmacy

t hrough a rear door and gathered pills, including OxyContin,

28 N.T. 12/11/08, at pages 167 and 168.
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Percocet, Valium and Xanax, into a bag, as well as taking novelty
items such as clocks and candl es. #®

Def endant Wjtiw testified that the participants
divided the pills three ways, with each participant receiving
pills worth several thousand dollars.® He further testified
that in such situations, he and defendant Malloy typically sold
their Percocet and OxyContin pills to defendant Mal kowski . 3!

Addi tional ly, defendant Ml kowski testified that he as part of
the conspiracy, he regularly purchased pills from defendant
Mal | oy’ s share. %

According to defendant Wjtiw s testinony, the street
val ue of OxyContin ranged from$5 per pill for a ten-mlligram
pill to $40 per pill for an eighty-mlligrampill. Defendant
Wjtiw stated that, for exanple, he and his co-defendants woul d
sell an “Oxy 80" (eighty-mlligrampill) to a street distributor

for $30, and the pill would sell on the street for $40. He

29 N.T. 12/11/08, at pages 170-172.

30 N.T. 12/11/08, at pages 172, 177.

81 N.T. 12/11/08, at pages 177, 181

32 Def endant Mal kowski testified that “I woul d al ways buy all [of
defendant Malloy's] pills fromhim- all the Percs and Oxys, | would al ways
buy fromhim but he woul d al ways keep like a bottle or two bottles for
hi nsel f.” Not es of Testinmony of the jury trial conducted on Decenber 17,

2008 before ne in Allentown, Pennsylvania, styled “Transcript of Jury Trial
bef ore the Honorabl e Janes Knoll Gardner[,] United States District Judge”
(“N.T. 12/17/08"), at page 202.
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further testified that typically he and his co-defendants woul d
supply at least a hundred pills at a tine.3®

This testinony was corroborated by cooperating co-
def endant Mal kowski, who testified that after proceeds of the
Stanton burglary were divided evenly, he purchased defendant
Mal | oy’ s share of the stolen pills. He further testified that he
sol d defendant Malloy’'s share, together with his own portion of
the stolen pills, for a total of approximately $10,000 to
$15, 000. **

The parties stipulated that if called to testify,
Leonard Bronstein, the owner and nanager of Stanton Di scount
Phar macy, would testify that on Novenber 21, 2004, during the
hours the pharmacy was cl osed for business, the store was
burgl ari zed and controll ed substances with a purchase val ue of
$9, 131.01 were stolen. The stipulation further indicates that
the Stanton Di scount Pharmacy is a business prem ses of a person
registered wwth the Drug Enforcenent Adm nistration under
21 U.S.C. § 822.%® Attached to the stipulationis an item zed
list of nmerchandi se | ost or damaged in the burglary, which |ist

i ncl udes OxyContin, oxycodone, Percocet, Endocet, hydronorphone,

33 N.T. 12/11/08, at pages 178 and 179.
34 N.T. 12/17/08, at pages 187 and 188.
35 Gover nment Exhibit 28 (Stipulation 1), at pages 32 and 33.
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nmor phi ne, net hadone, and Adderall tablets as charged in Count
Thirty-One. 3¢

Al'l of the foregoing evidence, together with other
evi dence presented at trial, if credited by the jury, supports
t he concl usion that defendant Malloy entered the Stanton Di scount
Phar macy on Novenber 21, 2004 with the intent to steal controlled
subst ances, and that he possessed controlled substances with the
intent to distribute them The evidence adduced at trial further
supports the conclusion that defendant Ml loy ai ded and abetted
t he conm ssion of these offenses.

Therefore, | conclude that a rational trier of fact
could find beyond a reasonabl e doubt that defendant Mall oy was
guilty of the charges in Counts Thirty and Thirty-One of the
I ndi ctnment. Accordingly, | deny defendant Malloy’'s notion for
j udgnent of acquittal on those counts.

Counts Thirty-Two and Thirty-Three Agai nst Def endant Ml oy

The jury found defendant Malloy guilty on Count
Thirty-Two, which charges the January 6, 2005 burglary of the
Village Pharmacy fornmerly |ocated at 1000 Route 70, Lakewood,
New Jersey, and Count Thirty-Three, the correspondi ng count of
possession with intent to distribute controlled substances.
Specifically, Count Thirty-Three alleges that on or about

January 6, 2005, defendant Mall oy possessed with intent to

36 Id. at Attachnent Z.
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distribute approximately 2,165 tablets containing controlled
subst ances, including Percocet, oxycodone, nethadone,

hydr onor phone, net hyl phenidate and Ritalin. Defendant Mall oy
contends that the evidence presented by the governnent at trial
was insufficient to support the guilty verdicts on these counts.

The governnent contends that it presented sufficient
evidence for a rational trier of fact to find beyond a reasonabl e
doubt that defendant Malloy was guilty on Counts Thirty-Two and
Thirty-Three. For the follow ng reasons, | agree.

At trial, defendant Wjtiw testified that on January 6,
2005, he, defendant Mall oy, and defendant Mal kowski burglarized
the Village Pharmacy. Specifically, he testified that after
cutting the phone lines and prying open the back door, he and
def endant Mal | oy entered the pharmacy and di sabl ed the al arm
whi | e def endant Ml kowski served as | ookout.

Def endant Whjtiw further testified that all three left
the area for twenty to thirty m nutes and, when police did not
respond, returned to the pharmacy where he and def endant Mall oy
re-entered. According to defendant Wjtiw s testinony, he and
defendant Malloy stole pills worth a total of $15,000 to $20, 000,

whi ch was divided evenly anong defendants Wjtiw, Malloy and

Mal kowski. He further testified that he sold his share of the
pills.?
37 N.T. 12/11/08, at pages 193-198.

- XXX-



The parties stipulated that if called to testify, Pau
Bernstein, the owner and manager of Village Pharnmacy, woul d
testify that on January 6, 2005, during the hours the pharnmacy
was cl osed for business, the store was burglarized and $1, 302. 48
in United States currency and controll ed substances with a
purchase val ue of $4,300 were stolen. The stipulation further
indicates that the Village Pharmacy was a busi ness prem ses of a
person registered with the Drug Enforcenent Adm nistration under
21 U.S.C. § 822.%® Attached to the stipulationis an item zed
list of nmerchandi se | ost or damaged in the burglary, which |ist
i ncl udes Percocet, oxycodone, nethadone, hydronorphone,
nmet hyl phenidate and Ritalin tablets as charged in Count Thirty-
Thr ee. 3°

Al'l of the foregoing evidence, together with other
evi dence presented at trial, if credited by the jury, supports
the concl usion that defendant Malloy entered the Village Pharnacy
on January 6, 2005 with the intent to steal controlled
subst ances, and that he possessed controll ed substances with the
intent to distribute them The evidence adduced at trial further
supports the conclusion that defendant Mll oy aided and abetted

the comm ssion of these offenses.

38 Government Exhibit 28 (Stipulation 1), at pages 34 and 35.

39 Id. at Attachnent Z.
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Therefore, | conclude that a rational trier of fact
could find beyond a reasonabl e doubt that defendant Mall oy was
guilty of the charges in Counts Thirty-Two and Thirty-Three of
the Indictnent. Accordingly, | deny defendant Malloy' s notion
for judgnent of acquittal on those counts.

Counts Thirty-Four and Thirty-Five Agai nst Def endant Ml oy

The jury found defendant Malloy guilty on Count
Thirty-Four, which charges the January 23, 2005 burglary of the
El wn Pharmacy | ocated at 194 South M ddl etown Road, M ddl et own
Townshi p, Pennsylvania, and Count Thirty-Five, the correspondi ng
count of possession with intent to distribute controlled
substances. Specifically, Count Thirty-Five alleges that on or
about January 23, 2005, defendant Mall oy possessed with intent to
distribute approximately 1,425 tablets containing controlled
subst ances, including Adderall, Percocet and Endocet. Defendant
Mal | oy contends that the evidence presented by the governnent at
trial was insufficient to support the guilty verdicts on these
counts.

The governnent contends that it presented sufficient
evidence for a rational trier of fact to find beyond a reasonabl e
doubt that defendant Malloy was guilty on Counts Thirty-Four and
Thirty-Five. For the follow ng reasons, | agree.

At trial, defendant Wjtiw testified that on

January 23, 2005, he, defendant Mall oy, and defendant WMal kowski
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engaged in a “smash and grab” burglary the El wn Pharmacy, with
def endant Mal | oy serving as the getaway driver while defendants
Wj tiw and Mal kowski pried the door and entered the pharnacy.
Specifically, he testified that he and defendant Mal kowski
gat hered several thousand pills frominside the pharmacy worth a
total of nore than $10, 000.

Def endant Wojtiw further testified that defendant
Mal | oy waited at a nearby gas station in a Chevy Tahoe, which he
pul l ed up to the pharmacy when defendants Wjtiw and Ml kowski
exited the pharmacy with the pills. According to defendant
Wjtiws testinony, the three participants returned to their
nei ghbor hood i n Phil adel phia, where they divided the pills
evenly. 4°

This testinony was corroborated by defendant Ml kowski,
who testified that on January 23, 2005, he and defendant Whjtiw
pried open the back door and entered the El wn Pharnmacy while
def endant Mal | oy served as | ookout. Defendant Mal kowski further
testified that he and defendant Wjtiw stole Percocet and
OxyContin pills, which they divided evenly anong all three
partici pants.

Addi tional ly, defendant Ml kowski testified that he

purchased defendant Malloy' s share of the pills, in confornance

40 N.T. 12/11/08, at pages 205-211
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with their usual practice.* According to defendant Mal kowski’s
testinony, each of the three participants made between $5, 000 and
$10,000 fromthe sale of the pills.*

The parties stipulated that if called to testify, Janes
Karalis, the owner and manager of Elwyn Pharmacy, would testify
that on January 23, 2005, during the hours the pharmacy was
cl osed for business, the store was burglarized and controll ed
substances with a purchase val ue of $3,656.77 were stolen. The
stipulation further indicates that Elwn Pharmacy was a busi ness
prem ses of a person registered with the Drug Enforcenent
Adm ni stration under 21 U.S.C. § 822.% Attached to the
stipulation is an item zed |ist of nmerchandi se | ost or damaged in
the burglary, which list includes Adderall, Percocet and Endocet
tabl ets as charged in Count Thirty-Five.*

Al'l of the foregoing evidence, together with other
evi dence presented at trial, if credited by the jury, supports
t he concl usi on that defendant Mall oy entered El wn Pharnmacy on
January 23, 2005 with the intent to steal controlled substances,
and that he possessed controlled substances with the intent to

distribute them The evidence adduced at trial further supports

41 N.T. 12/17/08, at pages 199-202.

42 N.T. 12/17/08, at pages 202-203.

43 Gover nment Exhibit 28 (Stipulation 1), at page 36.
44 Id. at Attachment CC.
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t he concl usi on that defendant Mall oy ai ded and abetted the
conmi ssi on of these of fenses.

Therefore, | conclude that a rational trier of fact
could find beyond a reasonabl e doubt that defendant Mall oy was
guilty of the charges in Counts Thirty-Four and Thirty-Five of
the Indictnent. Accordingly, | deny defendant Malloy' s notion
for judgnent of acquittal on those counts.

Counts Thirty-Six and Thirty-Seven Agai nst Def endant Ml oy

The jury found defendant Malloy guilty on Count
Thirty-Si x, which charges the February 19, 2005 burglary of
Reses’ Drugs pharmacy, |ocated at 269 Whitehorse Pi ke, Ponbna,
New Jersey, and Count Thirty-Seven, the correspondi ng count of
possession with intent to distribute controlled substances.
Specifically, Count Thirty-Seven alleges that on or about
February 19, 2005, defendant Mall oy possessed with intent to
distribute approximately 4,700 tablets containing controlled
subst ances, including OxyContin, Endocet, Percocet, oxycodone,
Per codan and Endodan. Defendant Mall oy contends that the
evi dence presented by the governnent at trial was insufficient to
support the guilty verdicts on these counts.

The governnent contends that it presented sufficient
evidence for a rational trier of fact to find beyond a reasonabl e
doubt that defendant Malloy was guilty on Counts Thirty-Si x and

Thirty-Seven. For the follow ng reasons, | agree.
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At trial, defendant Wjtiw testified that on
February 19, 2005, he was involved with the burglary of Reses’
Drugs pharmacy, together with defendants Mall oy and Ml kowski .
Specifically, defendant Wjtiw testified that he and def endant
Mal kowski pried open the back door and entered the pharmacy while
def endant Ml |l oy served as | ookout in defendant Wjtiw s green
Bui ck LeSabre.

Def endant Wojtiw further testified that after cutting
t he phone |ines and disabling the alarm he and def endant
Mal kowski | eft the pharmacy and went back to the car, and al
three left the area for thirty to forty mnutes. Wen police did
not respond, they returned to the pharmacy, where defendant
Mal | oy continued to serve as | ookout and defendants Ml kowski and
Wjtiwre-entered the pharmacy and stole pills, including
OxyContin and Percocet. According to defendant Wjtiw s
testi nony, he, defendant Mall oy and def endant Mal kowski each
received a one-third share of the pills, wth each partici pant
recei ving approximately $6,000 worth of pills.*

Def endant Mal kowski corroborated this testinony,
testifying that he burglarized Reses’ Drugs on February 19, 2005
wi th defendants Malloy and Wjtiw, with defendant Mall oy serving

as | ookout. Def endant Mal kowski further testified that the three

45 Not es of Testinmony of the jury trial conducted on Decenber 15,

2008 before ne in Allentown, Pennsylvania, styled “Transcript of Trial before
t he Honorabl e Janmes Knoll Gardner[,] United States District Judge”
(“N.T. 12/15/08"), at pages 24-32.
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divided the pills evenly, and that he purchased nost of defendant
Mal | oy’ s share of the pills. In total, defendant Mal kowski
testified that he nmade between $5, 000 and $10, 000 selling his own
share of the pills and the pills he purchased from def endant
Mal | oy. 4¢

The parties stipulated that if called to testify, Frank
Kol ondra, a pharmaci st of Reses’ Drugs pharmacy, would testify
that on February 19, 2005, during the hours the pharmacy was
cl osed for business, the store was burglarized and $405 in United
States currency and control |l ed substances with a purchase val ue
of $17,404.59 were stolen. The stipulation further indicates
that Reses’ Drugs was a business prem ses of a person registered
with the Drug Enforcenment Administration under 21 U. S. C. § 822.%
Attached to the stipulation is an item zed |Iist of nerchandi se
| ost or damaged in the burglary, which list includes OxyConti n,
Endocet, Percocet, oxycodone, Percodan and Endodan tablets as
charged in Count Thirty-Seven.

Al'l of the foregoing evidence, together with other
evi dence presented at trial, if credited by the jury, supports
the concl usion that defendant Malloy entered Reses’ Drugs on

February 19, 2005 with the intent to steal controlled substances,

46 N.T. 12/17/08, at pages 206-211
a1 Government Exhibit 28 (Stipulation 1), at pages 37 and 38.
48 Id. at Attachment DD.
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and that he possessed controlled substances with the intent to
distribute them The evidence adduced at trial further supports
t he concl usi on that defendant Mall oy ai ded and abetted the

comm ssi on of these offenses.

Therefore, | conclude that a rational trier of fact
could find beyond a reasonabl e doubt that defendant Mall oy was
guilty of the charges in Counts Thirty-Six and Thirty-Seven of
the Indictnent. Accordingly, | deny defendant Malloy' s notion
for judgnent of acquittal on those counts.

Count _Forty-One Agai nst Def endant Ml | oy

Finally, the jury found defendant Malloy guilty on
Count Forty-One, which charges conspiracy to engage in the
busi ness of dealing in firearms without a license in violation of
18 U.S.C. 88 371 and 922(a)(1)(A). The count avers that from
January 29, 2005 to February 2005 defendants Whjtiw, Ml kowski,
Mal | oy, Col on, and Janes conspired to sell guns stolen in the
January 29, 2005 burglary of the Ackley & Sons Sporting Goods
Store, a federally licensed firearns dealer |located at 311 West
Main Street, Westfield, Pennsylvania.

Count Forty-One alleges that the five co-defendants
burgl ari zed the Ackley & Sons store, stealing approxi mtely 188
firearms and anmunition, and then transported the firearns to
Phi | adel phia to sell firearns to various individuals for profit,

after keeping sone of the firearns for thenselves. Specifically,
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Count Forty-One avers that defendants Malloy and Wjtiw renoved
the serial nunbers fromthe firearns using a Drenel rotary tool
to hinder the tracing of the firearns by | aw enforcenent, and
then assisted with the sale of approximately 150 firearns in
exchange for cash and controll ed substances worth a total of
approxi mately $15, 000.

As not ed above, the government contends that w tness
testinmony established that Mall oy participated in the Ackley
burgl ary; hel ped transport the firearns to Phil adel phi a;
participated in grinding off sone of the firearns’ serial
nunbers; hel ped transport many of the firearns to a buyer; and
shared equally in the proceeds of the sale. The governnent
contends that this evidence was corroborated by cell phone
records and a Drenel tool grinding kit recovered in a vehicle
driven by defendant Mall oy.

| conclude that the evidence presented by the
governnment at trial was sufficient for a rational trier of fact
to find beyond a reasonabl e doubt that defendant Mall oy was
guilty on Count Forty-One, and therefore | deny defendant
Mal loy’s notion to the extent it seeks on judgnent of acquittal
on that Count.

Section 922(a) provides, in pertinent part:

(a) It shall be unlawful -

(1) for any person -
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(A) except a licensed inporter,
i censed manufacturer, or licensed
deal er, to engage in the business
of inporting, manufacturing, or
dealing in firearns, or in the
course of such business to ship,
transport, or receive any firearm
ininterstate or foreign
comer ce| . ]

18 U.S.C. § 922(a)(1)(A).
Section 371 provides, in pertinent part:
If two or nore persons conspire either to commt
any of fense against the United States, or to
defraud the United States, or any agency thereof
in any manner or for any purpose, and one or nore
of such persons do any act to effect the object of
t he conspiracy, each shall be fined under this
title or inprisoned not nore than five years, or
bot h.
18 U.S.C. § 371.
To prove a conspiracy under § 371, the governnment nust
establish each of the following three el enents beyond a
reasonabl e doubt: (1) the existence of an agreenent; (2) an overt
act by one of the conspirators in furtherance of the objective;

and (3) an intent on the part of the conspirators to agree.

United States v. Rankin, 870 F.2d 109, 113 (3d G r. 1989).

Here, the evidence presented at trial supports the
concl usi on that defendant Malloy agreed with other co-
conspirators to deal in firearns without a |icense. For exanpl e,
at trial, defendant Wjtiwtestified that on January 29, 2005 he
and defendants Mall oy, Ml kowski, Colon, and Janes went to the

Westfield, Pennsylvania area, where defendant Janes’ father
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lived, with the intention to steal four-wheelers froma
deal ershi p and take them back to Phil adel phia, but changed their
m nds when they arrived in the area.

Def endant Wjtiw testified that after stopping at the
Ackl ey and Sons store that day to buy anmunition for target
practice, they noticed that the store’s alarm system appeared to
be ol der and easy to bypass. He testified that all five co-
def endant s, including defendant Mall oy, participated in a
di scussi on about burglarizing the Ackley store.*

Def endant Wjtiw al so testified that sonmeti me between
10: 00 p.m and m dnight that night, the five co-defendants |eft
def endant Janes’ father’s house and drove to the Ackley store,
where defendants Wjtiw and Mall oy pried the front door, entered
the store, and disabled the alarm He further testified that
def endants Mal |l oy and Mal kowski gathered firearns into two
cont ai ners, which they | oaded into defendant Wjtiw s truck, and
returned to the Janes residence.

Def endant Wojtiw further testified that the co-
def endants, including defendant Mall oy, returned to the Ackley

store later that night to retrieve the rest of the guns in the

49 Not es of Testinony of the jury trial conducted on Decenber 4, 2008

before nme in All entown, Pennsylvania, styled “Transcript of Jury Trial before
t he Honorabl e Janmes Knoll Gardner[,] United States District Judge”
(“N.T. 12/4/08"), at pages 94 and 98.
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store.®® According to defendant Wjtiw s testinony, in total
188 firearns were stolen fromthe Ackley store.®!

Def endant Wjtiw also testified that the five
participants returned to Phil adel phia, where they divided up sone
of the guns to keep for thensel ves and decided to try to sell the
rest in one bulk sumrather than pieceneal. He further testified
that they all made phone calls in search of a buyer, but only
def endant Mal kowski successfully found an interested buyer.
According to defendant Wjtiw s testinony, all five participants,
i ncl udi ng defendant Mall oy, participated in discussions about
selling the firearns. ®

Further, defendant Wjtiw testified that defendant
Mal | oy purchased a Drenel grinding tool kit and, together with
defendant Wojtiw, used it to grind the serial nunbers off the
firearns, separating the weapons with ground-off serial nunbers
into a bin, to make it harder to trace the guns. He further
testified that this process took about a day and that for part of
the tinme, defendant Mall oy worked on renoving the serial nunbers

by hinself, with defendant Wjtiw finishing themin the |ast hour

or two.®%
50 N.T. 12/4/08, at pages 99-106.
51 N.T. 12/4/08, at page 108.
52 N.T. 12/4/08, at pages 117-120.
53 N.T. 12/4/08, at pages 120 and 123.
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Def endant Whjtiw further stated that he, defendant
Mal | oy, and defendant Mal kowski went together to neet the
purchaser, wth defendant Wojtiw driving approxi mately 130-150
firearns in his own truck and defendants Mall oy and Ml kowski
driving separately.® A few days |ater, the purchaser told
def endant Ml kowski that he did not want to keep all of the
firearns, so defendants Whjtiw, Ml kowski and Malloy returned to
nmeet the purchaser and retrieved approximately 50 of the unwanted
firearns. Defendant Wjtiwtestified that the three were unable
to find soneone to sell the extra firearns and offered themto
def endants Col on and Janes, but they did not want them so
defendants Wjtiw, Ml kowski and Mall oy divided them anong
t hensel ves. °°

According to defendant Wjtiw s testinony, the
pur chaser paid defendant Ml kowski approxi mately $15,000 in cash
and control |l ed substances, including OxyContin, for the firearns.
Def endant Wjtiw testified that defendant Ml kowski gave shares
of the proceeds to defendants Wyjtiw, Mlloy, Janmes and Col on,
and that Wjtiw had received a $3, 000 share. ®®

Def endant Mal kowski corroborated this testinony,

testifying that defendant Malloy participated in di scussions

>4 N.T. 12/4/08, at pages 123-125.
55 N.T. 12/4/08, at pages 127-129.
56 N.T. 12/4/08, at pages 130 and 131.
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regarding the sale of the stolen Ackley firearns. Specifically,
def endant Mal kowski testified that the five co-defendants deci ded
to sell the guns together rather than one by one, which they
determ ned woul d have been nore likely to draw attention. He
further testified that each participant, including defendant
Mal | oy, was tasked with trying to find a buyer, and that a buyer
was | ocat ed by defendant Mal kowski . 7

Accordi ng to defendant Mal kowski, he and def endant
Mal | oy were present when the buyer reviewed the firearns and
agreed to take them He further testified that once the buyer
agreed to purchase the guns, he, defendant Ml l oy and defendant
Wjtiw participated in taking the firearnms to the purchaser after
renovi ng the serial nunbers.®® Defendant Ml kowski stated that
t he purchaser paid a total of $15,000 in cash and controlled
substances for the firearns, and that each of the five
participants, including defendant Mall oy, received a $3,000
share. *°

At trial, Joseph Mangoni, a Special Agent with the
Bureau of Al cohol, Tobacco, Firearns and Expl osives of the United
States Departnent of Justice, testified that the response to a

request made by his office nmade the Federal Firearns Licensing

57 N.T. 12/17/08, at pages 40-43.
58 N.T. 12/17/08, at pages 44 and 45, 49-56.
59 N.T. 12/17/08, at page 61.
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Center in Atlanta, Ceorgia reveal ed that defendant Ml l oy does
not have a license to sell firearns legally.® Additionally, at
trial the governnment introduced a certified copy of a docunent
fromthe Federal Firearns Licensing Center dated July 25, 2008.
The docunent states that there is no record of any application
for, or issuance of, a firearns |icense to John Malloy for the
peri od January 29, 2005 through July 21, 2008. %

Al'l of the foregoing evidence, together with other
evi dence presented at trial, if credited by the jury, supports
t he concl usi on that defendant Malloy conspired with other co-
defendants to sell firearns without a license. Therefore,
conclude that a rational trier of fact could find beyond a
reasonabl e doubt that defendant Malloy was guilty of the charge
in Count Forty-One of the Indictnment. Accordingly, | deny
defendant Malloy’s notion for judgnent of acquittal on that
count .

CONCLUSI ON

For all the foregoing reasons, | deny defendants’
Motion for Judgnent of Acquittal Pursuant to Federal Rul e of

Crim nal Procedure 29(c).

60 Not es of Testinmony of the jury trial conducted on January 6, 2009

before ne in All entown, Pennsylvania, styled “Transcript of Jury Trial before
t he Honorabl e Janmes Knoll Gardner[,] United States District Judge” (“N.T.
1/6/09"), at pages 160-162.

61 Gover nment Exhibit 27; see also N.T. 1/6/09, at pages 161 and 162.

-xl v-



